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JURISDICTION OF THE COURT 
This is a response to an appeal by plaintiffs Randy Ludlow and 
Therese Ludlow ("Ludlows") from a judgment of the Third District 
Court of Salt Lake County, dismissing their Amended Petition for 
Review and Complaint seeking review of a decision of the Salt Lake 
County Board of Adjustment ("Board of Adjustment"). This case was 
transferred to the Court of Appeals from the Supreme Court. This 
court has jurisdiction over such appeals pursuant to Utah Code 
Annotated 78-2a-3(j). 
ISSUES PRESENTED FOR REVIEW 
1. Whether the District Court correctly held that Elies 
Herman ("Herman"), the property owner granted a variance by the 
Board of Adjustment, is a necessary and indispensable party to a 
judicial action filed by Ludlows, a neighbor of Herman, to review 
the decision of the Board of Adjustment pursuant to Utah Code Ann. 
17-27-708. 
2. Whether the District Court correctly held that Rule 15(c) 
of the Utah R. Civ. P. did not allow Ludlows to join Herman as a 
new party defendant to the action after the 30 day statute of 
limitations provided for in Utah Code Ann. 17-27-708 had run. 
The issues are issues of law subject to review by the Court of 
Appeals for correctness. In Re J.P.M. . 810 P.2d 494 (Ut. App. 
1991) . 
STATEMENT OF DETERMINATIVE STATUTES AND ORDINANCES 
1. Rules 19(a) and 19(b) of the Utah R. of Civ. P. which 
read as follows: 
Rule 19. Joinder of persons needed for just 
adjudication. 
(a) Persons to be joined if feasible. A 
person who is subject to service of process 
and whose joinder will not deprive the court 
of jurisdiction over the subject matter of 
action shall be joined as a party in the 
action if (1) in his absence complete relief 
cannot be accorded among those already 
parties, or (2) he claims an interest relating 
to the subject of the action and is so 
situated that the disposition of the action in 
his absence may (i) as a practical matter 
impair or impeded his ability to protect that 
interest or (ii) leave any of the persons 
already parties subject to a substantial risk 
of incurring double, multiple# or otherwise 
inconsistent obligations by reason of his 
claimed interest. If he has not been so 
joined, the court shall order that he be made 
a party. If he should join as a plaintiff but 
refuses to do so, he may be made a defendant, 
or, in a proper case, an involuntary 
plaintiff. If the joined party objects to 
venue and his joinder would render the venue 
of the action improper, he shall be dismissed 
from the action. 
(b) Determination by court whenever 
joinder not feasible. If a person as 
described in Subdivision (a)(l)-(2) hereof 
cannot be made a party, the court shall 
determine whether in equity and good 
conscience the action should proceed among the 
parties before it, or should be dismissed, the 
absent person being thus regarded as 
indispensable. The factors to be considered 
by the court include: first, to what extent a 
judgment rendered in the person's absence 
might be prejudicial to him or those already 
parties; second, the extent to which, by 
protective provisions in the judgment, by the 
shaping of relief, or other measure, the 
prejudice can be lessened or avoided; third, 
whether a judgment rendered in the person's 
absence will be adequate; fourth, whether the 
plaintiff will have an adequate remedy if the 
action is dismissed for nonjoinder. 
2. Rule 15(c) of the Utah R. of Civ. P. which reads as 
follows: 
2 
(c) Relation back of amendments. 
Whenever the claim or defense asserted in the 
amended pleading arose out of the conduct, 
transaction, or occurrence set forth or 
attempted to be set forth in the original 
pleading, the amendment relates back to the 
date of the original pleading. 
3. Utah Code Ann. 17-27-708 which is attached as Addendum C. 
STATEMENT OF THE CASE 
On March 11, 1993, Ludlows, who are new neighbors of Herman, 
filed a Petition for Review in the Third District Court seeking 
review of a decision of the Board of Adjustment which granted a 
rear yard variance to Herman on February 10, 1994. The Board of 
Adjustment was the only named defendant to the action. 
On April 30, 1994, counsel for the Board of Adjustment signed 
a Stipulation prepared by counsel for Ludlows extending the time 
for answering the Petition. The stated reasons for the extension 
were that the Amended Complaint needed to be filed in order to join 
an indispensable party and that a survey needed to be completed on 
the property. R-7. 
On June 25, 1994, Ludlows filed an Amended Petition for Review 
and Complaint naming Salt Lake County and Elies Herman as 
additional defendants and adding several new causes of action. 
In response, defendants filed a Motion to Dismiss the Amended 
Petition for Review and Complaint on the grounds Ludlows had failed 
to join Herman as a defendant to the action within the 30 day 
statute of limitations set forth in Utah Code Ann. 17-27-708. On 
November 19, 1993, the District Court rendered a Memorandum 
Decision holding that Herman was a necessary and indispensable 
3 
party to the action under Rule 19 of the Utah R. Civ. P. The court 
further held that Rule 15(c) did not allow Herman to be joined as 
a party after the 30 day statute of limitations provided for in 
Utah Code Ann. 17-27-708 had run. Addendum A. On January 3, 1994, 
the District Court entered judgment dismissing the action. 
Addendum B. 
STATEMENT OF FACTS 
The pertinent facts in this case are not in dispute. Elies 
Herman is the owner of property located at 1680 Hermitage Circle, 
Salt Lake City, Utah. R-9. On February 10, 1993, the Board of 
Adjustment granted a rear yard variance to Elies Herman which 
allowed her to retain a deck on her property which had been built 
in 1971. R-10. Ludlows then filed this action seeking review of 
the decision of the Board of Adjustment. Ludlows also filed a 
motion for rehearing with the Board of Adjustment, which was denied 
on April 14, 1993. 
SUMMARY OF THE ARGUMENT 
Under the criteria set forth in Rule 19 of the Utah R. Civ. 
P., a property owner granted a variance by the Board of Adjustment 
is both a necessary and indispensable party to an action under Utah 
Code Ann. 17-27-708 to have the District Court review the Board of 
Adjustment decision. Herman, the property owner in this case, 
should have been joined as a party defendant when Ludlows filed 
their Petition for Review with the District Court. 
Rule 15(c) of the Utah R. of Civ. P. which provides for the 
relation back to the original pleading of an amended pleading does 
4 
not apply to an attempt to add new parties to a suit. The only 
exception is when the new and old parties have an identity of 
interest, which is not the case herein. Therefore, because Herman 
is a necessary and indispensable party to the action and could not 
be added as a party after the 30 day statute of limitations under 




THE DISTRICT COURT CORRECTLY HELD THAT ELIES 
HERMAN IS A NECESSARY AND INDISPENSABLE PARTY 
TO THIS ACTION. 
Under Utah law a party must first be determined to be a 
necessary party under Rule 19(a) of the Utah R. Civ. P. before the 
issue of indispensability is reached under Rule 19(b). Seftel v. 
Capital City Bank, 767 P.2d 941 (Ut. App. 1989); aff'd. sub. nom. 
Landes v. Capital Citv Bank. 795 P.2d 1127 (Utah 1990). Rule 19(a) 
requires that a person be joined as a party if: 
...(1) in his absence complete relief 
cannot be accorded among those already 
parties, or (2) he claims an interest relating 
to the subject of the action and is so 
situated that the disposition of the action in 
his absence may: (i) as a practical matter 
impair or impede his ability to protect that 
interest or... 
Ludlows, in the prayer of their Amended Petition, ask that the 
court deny the variance and order that the deck be removed. R-ll. 
Elies Herman is the owner of the property in this case whose deck 
would be destroyed if Ludlows prevailed in their case. The Board 
of Adjustment has no interest in the matter other than the public 
5 
interest. Obviously, any remedy in the case cannot be carried out 
without Herman being a party to the case. In addition, Herman, as 
the owner of the deck, claims an interest relating to the subject 
of the action which cannot be protected without her presence in the 
action. Therefore, she is a necessary party to the action. 
Rule 19(b) sets forth the factors for determining whether a 
party who cannot be joined is indispensable. 
...first, to what extent a judgment rendered 
in the person's absence might be prejudicial 
to him or to those already parties; second, 
the extent to which, by protective provisions 
in the judgment, the shaping of relief, or 
other measure, the prejudice can be lessened 
or avoided; third, whether a judgment rendered 
in the person's absence will be adequate; 
fourth, whether the plaintiff will have an 
adequate remedy if the action is dismissed for 
nonjoinder. 
Herman is the real party in interest in this matter. Any 
judgment would be prejudicial to her and could not be carried out 
without her presence as a party to the action. There is no way the 
prejudice can be lessened or avoided. 
The fact that Section 17-27-708 doesn't specifically state 
that a property owner must be joined as a party is of no help to 
Ludlows. The statute also doesn't state that the Board of 
Adjustment must be joined as a party. As in the case with most 
statutes conferring jurisdiction on the District Court, the statute 
doesn't address the issue of necessary parties.1 Even Section 
1
 None of the following statutes which confer jurisdiction on 
the District Court to review local government actions specifically 
mention proper party defendants: Section 17-27-1001 (review of 
zoning decisions); Section 10-2-414 (review of annexations); 
Section 78-30-1 (declaratory judgments); Rule 65B(e) of the Rules 
6 
63-46b-14 of the Utah Administrative Procedures Act relied on by 
Ludlows doesn't specifically say an affected property owner must be 
joined as a party. Since statutes conferring jurisdiction upon the 
District Court ordinarily do not spell out required party 
defendants, nothing should be inferred from the fact that §17-27-
708 doesn't state that the affected property owner is a necessary 
and indispensable party. That determination is based on the basis 
of the criteria set forth in Rule 19.2 
Numerous courts from other jurisdictions have held that a 
property owner granted a zoning variance or rezoning is an 
indispensable party to an appeal or action seeking review of the 
decision. Hidden Lake Development Co. v. District Court of County 
of Adams. 515 P.2d 632 (Colo. 1973); Henniqh v. Board of County 
Commas, of the County of Boulder. 450 P.2d 73 (Colo. 1969); 
Cathart-Maltby-Clearview Community Council v. Snohomish County, 634 
P.2d 853 (Wash. 1981); Caron v. City of Auburn. 567 A.2d 66 (Maine 
1989). 
POINT II 
THE DISTRICT COURT CORRECTLY HELD THAT LUDLOWS 
COULD NOT ADD HERMAN AS A PARTY AFTER THE 
STATUTE OF LIMITATIONS HAD RUN. 
Utah Code Ann. 17-27-708(3) requires that a petition to review 
a board of adjustment decision must be filed within 30 days after 
the decision. Here, Herman was not made a party to the action 
of Civil Procedure (actions to review administrative decisions). 
2
 Ludlows concede in their lower court memorandum that Herman 
is an indispensable party. R-47. 
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until over four months after the decision of the Board of 
Adjustment and over two months after the motion for rehearing was 
denied. Ordinarily, under Rule 15(c) of the Utah R. Civ. P., 
amendments relate back to the original pleading. However, that 
doctrine is not applicable where the amended complaint attempts to 
add parties after the statute of limitations has run as Ludlows 
have attempted to do in this case. Vina v. Jefferson Insurance Co. 
of New York, 761 P.2d 581 (Ut. App. 1988). The only exception to 
this rule is where the new and old parties have an identity of 
interest. Doxey-Layton Co. v. Clark, 548 P.2d 902 (Utah 1976). 
Ludlows claim that the District Court should have applied the 
exception to the rule. The exception is not applicable to this 
case since Herman does not have an identity of interest with the 
Board of Adjustment. The identity of interest exception is where 
there is a mistaken identity between the new and old party 
defendants such as a situation where a deceased defendant's heirs 
are joined as a new party after the statute of limitations has run. 
Doxey-Layton Co. v. Clark, supra. 
The stipulation extending the time to answer the complaint has 
no relevance to the issue of whether Herman could be added as a 
party after the 30 day statute ran. The stipulation did not in any 
way prevent or discourage Ludlows from adding Herman as a party 
whenever they wanted. In addition, the stipulation could not 
affect the statute of limitations for non-parties. 
The case of Hidden Lake Development Co. v. District Court of 
Adams, supra, is very similar to the case in point. In Hidden 
8 
Lake, an association of property owners filed an action subject to 
a 30 day statute of limitations challenging a rezoning of nearby 
property. The association initially failed to join the property 
owner whose property was rezoned. Forty-two days after the 
rezoning decision, the association filed an Amended Complaint 
adding the property owner as a party. The Colorado Supreme Court 
dismissed the action holding that the property owner was an 
indispensable party and that the Amended Complaint adding the 
property owner as a party was filed too late as it was not filed 
within the 30 day statute of limitations period. 
Petitioners are attempting the same procedure in this case by 
attempting to add Herman as an indispensable party after the 
statute of limitations has run. 
CONCLUSION 
For this reason, defendants Salt Lake County and the Board of 
Adjustment submit that the decision of the District Court 
dismissing Ludlows' Amended Petition should be affirmed. 
DATED this ^ f day of April, 1994. 
DAVID E. YOCOM 
Salt Lake County Attorney 
By J^T d r%^* 
KENT S. LEWIS 
Deputy County Attorney 
Attorneys for Appellees 
Salt Lake County Board of 




I hereby certify that I caused four true and correct copies of 
the foregoing Brief of Appellees Salt Lake County Board of 
Adjustment and Salt Lake County to be mailed, postage prepaid, this 
^r) day of April, 1994, to the following: 
Randy S. Ludlow 
311 South State Street, Suite 280 
Salt Lake City, Utah 84111 
J. Bruce Reading 
James W. Claflin, Jr. 
SCALLEY & READING 
261 East 300 South, Suite 200 




IN THE THIRD JUDICIAL DISTRICT COURT 
SALT LAKE COUNTY, STATE OF UTAH 
Randy S. Ludlow and : MEMORANDUM DECISION 
Therese A. Ludlow, 
Plaintiffs, : 
: CASE NO: 930901436 AA 
vs. 
Salt Lake County Board of : JUDGE PAT B. BRIAN 
Adjustment, Salt Lake County, : 
and Elias Herman, : 
Defendants. : 
FACTS 
In February 1993, the Salt Lake Board of Adjustment granted a variance for a deck 
located on the property of Elias Herman. The deck was in violation of county setback 
requirement of fifteen (15) feet. The deck was constructed in 1971. 
The petitioner, Mr. Ludlow, a new next-door neighbor, submitted a request to the Board 
of Adjustment to rehear the application for variance submitted by Ms. Herman. The petitioner 
filed a complaint with this court on March 11, 1993. The defendant, Elias Herman, was not 
named in that complaint. The petitioner's request for rehearing was denied by the Board of 
Adjustment on April 14, 1993. On June 25, 1993, the petitioners filed an Amended Petition for 
Review and Complaint naming Ms. Herman as a party for the first time. 
On July 29, 1993, Ms. Herman filed a motion to dismiss pursuant to Utah Rule of Civil 
Procedure 12(b)(1) , for failure to properly join a necessary party. 
00S9 
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JURISDICTION 
This Court is specifically granted jurisdiction for review of County Board of Adjustment 
decisions by Section 17-27-708, Utah Code Annotated. 
DISCUSSION 
In deciding whether defendant's Motion to Dismiss should be granted the Court must 
determine whether Ms. Herman was an indispensable party, and if so, whether she was every 
properly joined. 
I. Was Ms. Herman an indispensable party? 
The Utah Supreme Court has stated that before a party can be ruled indispensable under 
Rule 19(b) of the Utah Rules of Civil Procedure, that party must be found to be a necessary 
party under Rule 19(a). Landes v. Capital Citv Bank. 795 P.2d 1127 (Ut. 1990). 
Under Rule 19(a) a party is necessary if any one of a list of conditions are met. The first 
alternative is "(1) in his absence complete relief cannot be accorded among those already 
parties". Ms. Herman was the owner of the land in question and to provide for any remedy to 
the complaint in question, she would have to be named as a party. Therefore, this Court finds 
that Ms. Herman was a necessary party. 
Under Rule 19(b), the Court must next determine whether Ms. Herman was 
indispensable. The petitioner correctly argues that whether Ms. Herman is dispensable is 
determined by "whether the Court ought to proceed without the absent party, not whether it has 
0 
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jurisdiction to proceed against those who are present." Rippey v. Denver United States National 
Bank. 42 F.R.D. 316 (D. Colo. 1967) (cited with approval by Landes v. Capital Citv Bank. 695 
P.2d 1127 (Ut. 1990)). 
Ms. Herman is the owner of the real property which is at the heart of this action. To 
proceed without her as a party would render the Court's decision incomplete. Furthermore, this 
Court finds that the owner of real property is an indispensable party to an action for judicial 
review of administrative actions concerning that property. 
II. Was Ms. Herman ever properly joined? 
The Board of Adjustment denied the petitioner's rehearing on April 14, 1993. Even in 
the light most favorable to the petitioner, the statute of limitation for filing a proper suit and 
joining Ms. Herman ran on May 14, 1993, more than a month before the amended answer was 
filed. 
The petitioner argues that these rules can be set aside by the mere whim of the Court. 
However, this Court finds that unless there are strong equitable reasons for overriding these 
rules, the rules must stand. Indeed, the Utah Supreme Court's interpretation of the Utah Rule 
of Civil Procedure 15(c), is that an amendment that adds a new party after a statute of 
limitations has run ordinarily will not relate back to the time the original pleading was filed. 
E.g. Doxev-Lavton Co. v. Clark. 548 P.2d 902 (Ut. 1976). This Court finds there are no 
persuasive equitable reasons in this case that would warrant the non-application of the general 
rule. 
LUDLOW V. SL CO BOARD PAGE 4 MEMO DECISION 
DECISION 
This Court finds that Ms. Herman was an indispensable party. The court further finds 
that Ms. Herman was not properly joined. Therefore, the defendant's Motion to Dismiss is 
granted. 
Dated this / 7 day of November, 1993. 
<? *J(J. 
Pat B. Brian 
District Court Judge 
r\ n Q r; 
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MAILING CERTIFICATE 
I hereby certify that I mailed a true and correct copy of the foregoing Memorandum 
Decision, postage prepaid, to the following this ( I day of November, 1993. 
Randy S. Ludlow 
Plaintiff Pro Se 
311 South State Street, Suite 280 
Salt Lake City, Utah 84111 
Kent S. Lewis 
Deputy County Attorney 
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SALT LAKE COUNTY BOARD OF 
ADJUSTMENT, SALT LAKE COUNTY, 
and ELIES HERMAN, 
Defendants. 
JUDGMENT OF DISMISSAL 
Case No. 930901436AA 
Judge Pat B. Brian 
The motions of defendants Salt Lake County Board of 
Adjustment, Salt Lake County, and Elies Herman to dismiss 
plaintiffs' Amended Petition for Review and Complaint seeking 
review of a decision of the Salt Lake County Board of Adjustment 
under Utah Code Annotated 17-27-708 came before the Court for 
hearing on November 5, 1993. The motions were based on the fact 
that plaintiffs failed to join Elies Herman as a necessary and 
indispensable party to the action within 30 days after the decision 
AH 
of the Salt Lake County Board of Adjustment. Randy S. Ludlow 
represented himself and Therese A, Ludlow; Kent S. Lewis 
represented the Salt Lake County Board of Adjustment and Salt Lake 
County; and James W. Claflin represented Elies Herman. The Court, 
having reviewed the pleadings, memoranda and affidavits filed by 
the parties and having rendered its Memorandum Decision on 
November 29, 1993, now ORDERS as follows: 
1. The motions of defendants Salt Lake County Board of 
Adjustment, Salt Lake County, and Elies Herman to dismiss 
plaintiffs' Amended Petition for Review and Complaint are granted. 
2. The captioned matter is dismissed against all defendants 
with prejudice. 
3. All parties shall bear their own costs. 
DATED this 3 day of , 19j^i. 
f* ; ^^A 
Pat B. Brian 
District Court Judge \\ 
;^-. 
00 
APPROVED AS TO FORM 
Kent S. L6wis 
Deputy County Attorney 
Attorney for Defendants 
Salt Lake County Board of 
Adjustment and Salt Lake County 
RANDY S. LUDLOW 
Attorney for Plaintiffs 
JAMES W. CLAFLIN 




I hereby certify that I caused a true and correct copy of the 
foregoing Judgment of Dismissal to be mailed, postage prepaid, this 
-2,3 day o f i2e^*^~^-- , 19 ?~z, to the following: 
Randy S. Ludlow 
331 South State Street 
Suite 280 
Salt Lake City, Utah 84111 
James W. Claflin 
SCALLEY & READING 
Suite 200 
261 East 300 South 




A pi o r 
ADDENDUM C 
17-27-708, District court review of board of ad-
jus tment decision. 
(1) Any person adversely affected by any decision 
of a board of adjustment may petition the district 
court for a review of the decision. 
(2) In the petition, the plaintiff may only allege 
that the board of adjustment's decision was arbitrary, 
capricious, or illegal. 
(3) The petition is barred unless it is filed within 
30 days after the board of adjustment's decision is 
final. 
(4) (a) The board of adjustment shall transmit to 
the reviewing court the record of its proceedings 
including its minutes, findings, orders and, if 
available, a true and correct transcript of its pro-
ceedings. 
(b) If the proceeding was tape recorded, a tran-
script of that tape recording is a true and correct 
transcript for purposes of this subsection. 
(5) (a) (i) If there is a record, the district court's 
review is limited to the record provided by 
the board of adjustment. 
(ii) The court may not accept or consider 
any evidence outside the board of adjust-
ment's record unless that evidence was of-
fered to the board of adjustment and the 
court determines that it was improperly ex-
cluded by the board of adjustment, 
(b) If there is no record, the court may call wit-
nesses and take evidence. 
(6) The court shall affirm the decision of the board 
of adjustment if the decision is supported by substan-
tial evidence in the record. 
(7) (a) The filing of a petition does not s tay the 
decision of the board of adjustment . 
(b) (i) Before filing the petit ion, the aggrieved 
pa r ty may petition the board of adjustment 
to s tay its decision. 
(ii) Upon receipt of a peti t ion to stay, the 
board of adjustment may order its decision 
s tayed pending district court review if the 
board of adjustment finds it to be in the best 
in te res t of the county. 
(iii) After the petition is filed the peti-
t ioner may seek an injunction s taying the 
board of ad jus tmen t s decision. 1991 
